Mental Health and Wellbeing in the Legal Profession

Mental Health Tribunal

The mental health review jurisdiction in
Western Australia commenced under
the Mental Health Act 1996 (1996 Act)
as the Mental Health Review Board.
The Mental Health Tribunal of Western
Australia (Mental Health Tribunal), an
independent statutory body established
by Part 21 of the Mental Health Act 2014
(the Act), began sitting in 2015 and
now exercises protective jurisdiction
over people in WA living with mental
illness and receiving treatment as
involuntary patients. The Act itself is
rights-based. Every person treated as
an involuntary inpatient in a hospital,

or under a community treatment order,
or requiring electro convulsive therapy
(ECT) or psychosurgery, has their

case listed before the Mental Health
Tribunal. It hears different forms of
review, applications, and appeals. It is not
subject to direction or control. Appeals
of its decisions are heard in the State
Administrative Tribunal.

Mental health tribunals, however
described, operate in all Australian
States and Territories'. They are vehicles
for applying laws, procedures and
decision-making approaches directly
informed by therapeutic jurisprudence.
Members aim to address cases in a fair,
efficient, swift and economical way.
Their decisions either restrict or restore
a person'’s liberty.

Every day across WA, the Mental Health
Tribunal engages in substitute decision-
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making for people who lack the capacity
to make decisions about mental health
treatment. It seeks to uphold the rights of
people with mental iliness. Hearings are
conducted at authorised hospitals, in the
Tribunal's hearing room, or at community
mental health clinics. Most hearings
occur in person, but all regional hearings
and some urgent cases are heard by
videoconference. At the hearing, mental
health treatment involving the restriction
of liberty is independently reviewed.

The laws relevant to people living

with mental iliness and who come
before the Mental Health Tribunal are
contained within the Act but also in
anti-discrimination law?, the criminal law,
international human rights law operative
for Australia through declarations,
resolutions and conventions?, and the
common law applicable to adjudicative
civil and administrative decision-making.

Natural justice, procedural fairness and
due process all occur in an environment
of relative informality to promote
participation. Legal representation
from the Mental Health Law Centre, or
lay advocates from the Mental Health
Advocacy Service, assist patients free
of charge. A person may also choose
to speak for themselves, or to provide
their views and wishes in writing.
Patient participation is encouraged but
not mandated. The style of presiding
members is usually conversational.

Therapeutic jurisprudence first
developed in the context of mental
health law. Anyone familiar with David
Wexler's writings on therapeutic

and antitherapeutic legal rules and
processes, and with his definition

of therapeutic jurisprudence, will
understand why mental health
tribunals operate as they do*. Prof
Wexler's conception of the therapeutic
jurisprudence framework incorporates
ways in which the law and legal
processes can be applied to facilitate
just and fair decision-making. The focus
is "on the law's impact on emotional life
and on psychological well-being"s.

Importing concepts from psychology,
social work and medicine can improve
outcomes when compared to the

strict doctrinal applications of the

law. In the mental health jurisdiction,

a hearing conducted with a helpfully
written medical report and a care

plan in neutral and clear language can
promote acceptance of and compliance
with orders to take medication, access
counselling, work with disability support
workers, or to do the very many other
things that may be recommended by a
treating psychiatrist to support recovery
and to help achieve or maintain good and
stable mental health. The Act directs that
treatment for mental illness should be
delivered in the least restrictive manner,
so a shared understanding of the
expectations and what a patient must




do to comply with a treatment plan can
help to minimise any period of restriction
under the Act.

The Mental Health Tribunal gives all
patients their opportunity to have a
say, to be seen, and to be afforded the
dignity of risk.

Members are appointed by the
Governor in Executive Council for fixed
terms of up to five years, as is the
President. All are independent. Their
selection focuses on the essential
criteria of intellectual and technical
ability, but also on empathy, compassion
and collegiality. Tribunal decisions

are usually made by a panel of three
members — a lawyer, a psychiatrist, and
a community member. In psychosurgery
applications, an additional psychiatrist
and a neurosurgeon also sit. The legal
practitioner member is always the
presiding member and addresses all
questions of law, chairs the meeting,
and delivers the oral decision on

behalf of the tribunal. All members

of the Mental Health Tribunal bring

to their decision-making valuable

lived experience with aspects of
mental illness, NDIS, assisted living or
supported accommodation, the health
system, or social care generally.

Legal practitioner members may
experience additional stress and
vicarious trauma from the challenging
subject matter and their active role
delivering oral decisions that can be met
with an emotional response. The fast-
moving nature of the jurisdiction, where
difficult cases are heard back to back,
means that members do not preside
every day of the week to mitigate the
psychological impact of this work.

The Mental Health Tribunal adopts

an inquisitorial rather than adversarial
approach to all hearings. Its members
take active roles in defining the issues,
in guiding the proceeding, and in
creating space for patients to tell their
stories in narrative form. When patients
are already thought-disordered, or
have grown suspicious of courts or

of government institutions from their
experiences with Justice, Family and
Community Services, public hospitals,
or even the Health Department, the
independence of the Mental Health
Tribunal helps remind patients that their
case will be viewed afresh and through
a person-centred lens.

A certain outcome is a practical focus
of tribunal work. All presiding members
help to give parties certainty by

delivering an ex tempore decision in
every case. All hearings are recorded,
so oral reasons are available in the
case of appeals or complaints. The
presiding member also prepares the
written Notice of Decision distributed
by the registry at the end of each
hearing. Such efficiency is only possible
when members are well prepared. The
timeframes between the provision of
hearing papers including the medical
evidence, and the hearing, can be very
short. All members must be able to work
quickly, efficiently and collaboratively.
Each tribunal reviews seven or eight
patients a day, and up to four tribunals
sit concurrently each day to meet the
4,100 annual listings. The absence

of reserved judgments is a credit to
tribunal members.

Looking back

Over time, informed by research, the
mental health system has become
increasingly more focussed on recovery
and agency, and less paternalistic. Early
laws emphasised seclusion, restraint
and other restrictive practices for all
persons with a mental iliness, rather
than on therapies. Our State now

has the lowest rate of seclusion and
restraint in the country.

Approaches to supporting people

who may be experiencing poor

mental health or mental illness have,
thankfully, come a long way since the
days when the Fremantle Asylum and
the Claremont Mental Hospital were in
operation. Conversations about subjects
like depression or suicidal thoughts
continue to be difficult. Despite the vast
number of young people who have died
by suicide in the Kimberley region of
Western Australia, which places that
region’s suicide rates among some of
the world's highest, a word for suicide
was not a part of that community’s
traditional languages, nor of any
Aboriginal language.®

The terminology used in the laws of
Western Australia to describe persons
with mental illness has become more
inclusive and respectful. The Lunacy
Act 1845 was what Western Australia
inherited from English law. Its local
successor, the Lunacy Act 1871 drew
no distinction between mental illness
and intellectual or physical disabilities.
Section 2 of that act defined a lunatic
as every person of unsound mind,
and every person being an idiot. It
remained in place until 1903 when it was
repealed and replaced by the Lunacy
Act 1903 that remained in place until

1962, authorised the detention of adults
and children in the same facilities, and
continued to refer to persons with a
cognitive debility as ‘insane, imbecile or
idiotic”.

The most significant evolution in
terminology occurred with the Mental
Health Act 1962 (1962 Act). It continued
to draw no distinction between
intellectual disability and mental illness
— still called a mental disorder — but
what it did introduce was the concept of
treating persons with a mental disorder
in a day hospital or with community-
based treatment rather than simply
placing patients in an asylum. But the
1962 Act made no provision for patient
rights through a right of review by a
specialist tribunal. The only patient
safeguards were the right to apply to
the Supreme Court for a patient to be
discharged on grounds that they were
not suffering from any mental disorder,
or a statutory right to an interview

with the Board of Visitors who sat at
hospitals and who had the power to
require discharge.

The 1962 Act covered civil and forensic
matters. It provided for a person unfit
to stand trial because of mental illness
after committal for an indictable offence
to be admitted to a psychiatric hospital
as a security patient until fit to stand
trial. The 1962 Act further provided for
a person found not guilty on mental
illness grounds to be held in custody at
the Governor's pleasure as a security
patient. Leave and discharge provisions
for the mentally ill held in hospitals did
not apply to forensic patients.

The 1962 Act nevertheless did lay

the groundwork for the bill passed

in 1981 for a new Mental Health Act
that was assented to in September
1981 but was never proclaimed. The
1962 Act therefore continued until it
was replaced by the Act, which first
introduced the concept of periodic
review by a specialist tribunal, called
the Mental Health Review Board, of
persons receiving treatment for mental
illness as involuntary patients. This also
separated the forensic jurisdiction. The
1996 Act, into which this jurisdiction’s
first president Dr Neville Barber had
considerable input, assured a role for
patient’s rights through the periodic
review or the mental health treatment
of patients receiving treatment as
involuntary patients. It also diverted
responsibility for mentally impaired
accused to a different process”.

The objects of the current Act include »
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ensuring that people who have a mental
illness are provided the best possible
treatment and care with the least
possible restriction of their freedom,
with the least possible interference with
their rights, and with respect for their
dignity8. Thus, whether treatment under
the Act is the least restrictive option is
one of the criteria to be addressed by
tribunal members. The other criteria

are whether the person has a mental
illness in need of treatment, whether

the person is at risk of deterioration or a
risk to themselves or to others without
treatment, and whether the person

has the capacity to make a treatment
decision. Children are presumed not to
have capacity unless there is evidence
that they do, but all adults are presumed
to have capacity unless there is evidence
to the contrary.

Current perspectives

Those who are being treated as
involuntary patients are among our
society’s most vulnerable people.
There may be a vicious circle. Whether
it is intergenerational trauma, gender
identity, substance abuse, sexual
violence, insecure accommodation, or
the epidemic of loneliness, these are
all factors contributing to poor mental
health or mental iliness.

Recurring themes in the histories of
many involuntary mental health patients
include misuse of methamphetamine,
cannabis, nicotine and alcohol;
homelessness; and a forensic history.

Forensic involvement is a significant risk
for people with chronic mental ilness
that may be untreated, or inadequately
treated. It is common for a person to
move from an inpatient admission under
the Act, to a community treatment order
under the Act, to voluntary status in

the community or to a breach of their
community treatment order and the
involvement of police when a notice

to attend for treatment is ignored, to a
charge of assault or property damage
when unwell, to remand, to return to
the community on bail. Undiagnosed or
under treated mental iliness, combined
with substance misuse, may also
trigger behaviours that attract police
involvement. When on bail, a patient
may be placed on a Community
Treatment Order and appear before the
Mental Health Tribunal. All applications
for ECT, including from the State
Forensic Mental Health Unit, are heard
and determined by the Mental Health
Tribunal.
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When implementing a regime of
periodic review for forensic patients, as
contemplated in the new Criminal Law
(Mental Impairment) Act 2023 (WA)

a focus on treatment and recovery
remains important. The inception of the
new Mental Impairment Review Tribunal
to make determinations about release
conditions and review of community
supervision orders, gives primacy to the
protection of the community, despite
genuine concerns about the rights of
mentally impaired persons detained

in prisons being an impetus to reform
the law. The problem is, of course, one
that balances community safety and
those justice considerations, with the
right to access effective treatment

and therapies and to be supported in
community reintegration.

Members of the Australian legal
profession remain uneasy talking

about mental health and wellbeing.
Paradoxically, older lawyers may

find it more difficult to disclose their
struggles with mental health than
younger lawyers, because the stigma

of mental iliness is persistent. Despite
methodological problems including

the self-selection of more unhappy
lawyers completing the surveys,

various local studies® have consistently
revealed a significant number of lawyers
experience mental illness or poor mental
health in the form of stress, anxiety

and depression.® As many as 49% of
lawyers in a study published within the
last decade reported symptoms of work
stress." Awareness training, first aid,

and confidential psychological supports
in the workplace are now available to
most lawyers, and their effectiveness
has been assessed longitudinally™ but
their use and effectiveness has been
limited. One step to improve workplace
interventions may be cultural change

to reduce the stigma of seeking help
from employee assistance programs for
mental health and wellbeing.”®

One vehicle that has helped to
counteract the stigma of mental

illness and of struggles with poor

mental health, has been its depiction

in accurate and accessible ways in the
cinema. Independent Australian films
have been particularly good at this, and
there are many examples. In August
2023, the independent Australian
feature film The Rooster, sensitively
written and directed by Mark Leonard
Winter, premiered at the 71st Melbourne
International Film Festival and was voted
as one of the top 10 audience favourites.

The Rooster is a fim that | commend
highly for way it explores the themes of
mental health, loneliness and masculinity
through the lens of two characters in

a small regional community. It is one

of the few movies | have seen that
sensitively draws the distinction between
poor mental health, and mental illness.

It manages to avoid the tropes that

have come to characterise stories

about mental iliness. One of the main
characters, brought to life by Hugo
Weaving, is a hermit estranged from

his family living with a clear mistrust

of hospitals and doctors. Thereis a
marvellous scene of Weaving's character
absconding from the local hospital

after being brought there for a medical
episode. The other character, the town's
young policeman named Dan, (Phoenix
Raei) finds the body of his oldest friend
in a shallow grave and seeks answers
from the hermit who may have been

the last person to see his friend alive.
The death of his friend is a trigger for
Dan to confront his own loneliness.

The story explores past traumas in the
lives of both principal characters. With
occasional humour, the narrative focuses
on these two powerful straight male
characters, one eccentric and the other
unremarkable, whose performances
speak to a contemporary audience

so eloquently through authentic
representations of what it is to struggle
with one's own mental health. B
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